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Pages 19-22

“IN THE PRESENCE OF THE JURY

HIS HONOUR:  I come now, members of the jury, to the second of the four issues which I earlier identified as those which you must take into consideration.  Whatever conclusions you may reach on the issue of intent, it is still necessary for you to consider the second issue - that is to say, whether the Crown has proved beyond reasonable doubt that the act of the accused which caused the death of Stephen Dempsey was not done by the accused in lawful self�defence.  The Crown must prove that matter beyond reasonable doubt.  That is to say, the Crown must exclude any reasonable possibility that the act was done in lawful self�defence.

As you might expect, the law recognises the right of a person to act, even to kill, in self�defence.  The right is a right to do what that person believes on reasonable grounds is necessary in order to defend himself against an attack which is made or threatened against him.  The question whether a person acted in lawful self�defence therefore raises the question whether he believed that it was necessary for him to do what he did in self�defence and also the question whether it was reasonable for him to hold that belief.  The Crown can dispose of the issue of self�defence - that is to say, exclude the reasonable possibility that the accused acted in self�defence - in either of two ways.  Either if the Crown satisfies you beyond reasonable doubt that the accused did not genuinely believe it was necessary for him to do what he did in order to defend himself, or if it satisfies you beyond reasonable doubt that, although the accused may have had that belief, there were no reasonable grounds for him to entertain it.  Those are the matters which you have to consider in relation to this question of self�defence and the starting point must be for you to decide what is proved beyond reasonable doubt to be what the accused did.  What he did includes both the physical act - and it is clear beyond reasonable doubt, is it not, that he shot Mr Dempsey with the bow and arrow - and also the state of mind with which he did that act.  If you are satisfied beyond reasonable doubt that the accused, when he shot Mr Dempsey acted with the intention of killing him or with the intention of causing him grievous bodily harm, the first question which arises in relation to the issue of self�defence is a question whether it is proved that the accused did not genuinely believe that it was necessary for him to shoot Mr Dempsey, with that intention to defend himself against what the accused perceived as an attack made or threatened upon him and, if such may have been his belief, then a question whether it is proved that there were no grounds on which he could reasonably believe it was necessary to shoot Mr Dempsey with the intention of killing him or causing grievous bodily harm.

Alternatively, if you find that the Crown has not satisfied you that the accused acted with the intention which is necessary to make the killing murder, so that you come to consider this issue of self�defence in the context where you are considering the alternative charge of manslaughter, the question for you will be whether the Crown has proved beyond reasonable doubt that the accused did not genuinely believe that it was necessary to shoot Mr Dempsey, not intending to cause death or grievous bodily harm in order to defend himself against a perceived attack or a threatened attack or it is proved he had no such belief or no grounds on which he could reasonably so believe.

So, the starting point for this issue of self�defence is a determination by you as to what it was that the accused in fact did, that is in the sense of whether he shot Mr Dempsey with the intention of killing or causing grievous bodily harm or whether he shot him without the intention.

Then you have to consider what the evidence shows as to what was in fact occurring at the time of and immediately before the killing.  Again, you are in the situation where the only direct evidence is the account given by the accused himself and, unless you reject that account as untrue, you will have to consider this issue of self�defence on the basis of the accused’s account of what happened.  The Crown says, in effect, that the accused’s account is simply not believable, that it doesn’t make sense, that it is clearly something which he has made up after the event in order to justify his actions and that his behaviour after the event, concealing the evidence - including dismembering the body thereby obscuring the identity of the deceased and concealing the fact that he had met his death by bow shot - as well as the accused’s comments about the killing in his conversation with Mr Cohen would strike you as quite inconsistent with any notion that he acted in self�defence.  As to that I should remind you at this stage - and I will of course come back to it - that, after the killing, he panicked and he offers that as the explanation of his conduct at that time and he says, of course, that the conversation with Mr Cohen was fabricated, that, in it, he deliberately misrepresented the events and his attitude to the killing for the reason which, in his evidence, he explained to you.

If you reject the accused’s account of what occurred, you may think that there is no question in the case at all about self�defence because, in the absence of the accused’s account there is nothing at all to suggest that Mr Dempsey was attacking him or threatening an attack upon him and nothing to suggest there was any reason why the accused might have thought that was the case.

If you think it a reasonable possibility that the accused’s account is true, you then have to consider the situation which the accused described to you, the manner in which Mr Dempsey was approaching him after the conversation that the accused has recounted and then to consider whether, in those circumstances, there is any reasonable possibility that the accused did genuinely believe that he had to use the bow and arrow in the manner he did, with whatever intention has been proved, and to consider whether, even assuming that he had such a belief, it appears to you now in the light of all of the evidence that it was reasonable that the accused, in the situation in which he was placed, should have held such a belief.

In respect of both those questions, you will need to consider whether the accused’s perceptions were affected by the drugs which he says he had used, so that he formed a belief which, unaffected by drugs, he may not have formed; and whether, if it seems to you a reasonable possibility that he did believe it necessary to use the bow in self�defence, it was reasonable for him, as he was affected by drugs, to form that belief, although if not so affected, he may not have formed that belief.  Of course, these questions about drugs only arise if you do not reject as untrue the accused’s evidence that he was affected by amphetamine at the time.

In determining whether it is proved that the accused did not believe that it was necessary to shoot Mr Dempsey in self�defence, with or without the intention which would make that act murder, and in determining if he had that belief, whether he had reasonable grounds for it, it will be appropriate for you to consider, as the Crown has submitted you would, what other options there were, what steps he might have taken short of using the bow and arrow in the way he did to deal with the perceived threat of an attack from Mr Dempsey.  But in considering those options you should never lose sight of the fact that the ultimate issue is the one that I have posed, did he believe that it was necessary for him to act as he did and did he have reasonable grounds, bearing in mind, of course, that the onus is on the Crown to prove the negative of those two propositions.”

_______

Pages 80�82:

“The third issue is the issue of self�defence.  The Crown must prove beyond reasonable doubt that the act of the accused which caused the death of Stephen Dempsey was not done in lawful self�defence; that is, the Crown must exclude any reasonable possibility that the accused acted in lawful self�defence.

An act is done in lawful self�defence if, at the time when he did the act, the accused believed on reasonable grounds that it was necessary for him to act as he did to defend himself against an attack made or threatened by the deceased.  There is no onus on the accused to prove that he acted in lawful self�defence.  The onus rests on the Crown to exclude any reasonable possibility that the accused acted in lawful self�defence.

The Crown may exclude any reasonable possibility that the accused acted in self�defence by proving beyond reasonable doubt either:-

(a)	that the accused did not in fact believe that it was necessary for him to act as he did in order to defend himself; or

(b)	even if the accused had that belief, there were no reasonable grounds upon which he could have held that belief.

If the Crown has excluded self�defence and if the intention referred to above has been proved, the accused may be guilty of murder.  You must then consider provocation.  If the Crown has not excluded self�defence, the accused is not guilty of murder and is not guilty of manslaughter.

Members of the jury, before we go further, I want to say a little bit more to you about this matter of self�defence.  I want to mention two matters to you.  These are not directions of law and they are not really by way of comment on the facts.  They are remarks rather by way of bringing to your attention two matters which you may think you will need to take into account in reaching your conclusion on the self�defence issue.

The first of them more or less coincides with the content of a submission that was put to you by the Crown and it is this: in considering whether the accused may have genuinely believed that it was necessary to do what he did in self�defence, that is, whether with or without the intention of killing or causing grievous bodily harm, to shoot Mr Dempsey with the bow and arrow, you should consider the magnitude of that response, as compared with the magnitude of any attack or threat which the accused may reasonably have believed that he faced and you may think it appropriate to take the same matter into consideration in determining whether, if the accused held that belief, it was reasonable in the circumstances for him to do so.

That is to say, you may think a relevant matter in your consideration of the self�defence issues, is the proportion between the nature of any possible threat and the nature of the actual response.  You may think that the accused could hardly have believed, on reasonable grounds, that it was necessary to shoot to kill, unless the threat to which he was responding caused him to fear death or serious bodily injury to himself.

If it appears to you that the response was utterly disproportionate to any possible threat, that may tend towards a conclusion beyond reasonable doubt that the accused did not genuinely believe that it was necessary to respond as he did, or at any rate, if he did so believe, that he had no reasonable grounds for that belief.

You need to consider the whole of the circumstances, and the degree of force used by the accused in response the threat is only one of the relevant circumstances.  You should approach the question of the existence and reasonableness of the accused’s belief in a practical way, recognising the situation that he was in (as he described it, for we are proceeding at this stage on the assumption you have not rejected his account), where, you may think, he did not have necessarily the same opportunity that you have for calm deliberation about his options and about the nature and degree of his response.  I have suggested to you that you would need to consider what other options were available to him.  You may think they included shooting downwards towards the deceased’s feet or legs, rather than directly at his torso, as well as the options of flight or negotiation referred to by the Crown.

I remind you, however, the ultimate question is not what options were available to him.  The ultimate question is whether he did believe that he needed to do as he did and whether it was reasonable for him in the situation in which he was, and bearing in mind the extent to which he was deprived of an opportunity for careful consideration of what he should do.  In that regard, of course, you will not ignore his evidence that he had the arrow notched and trained on the deceased for eight to 10 seconds before he finally chose to launch it.”
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