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Opening and closing addresses by Peter Hamill SC

Scheme of talk

Misconduct by Prosecutors in their address

Making complaint
What conduct constitutes improper conduct?

Case law: Livermore v R (2006) 67 NSWLR 659

General propositions for defence addresses

You gotta be a believer

Whoever tells the best story wins
Dealing with interjections from trial judge
Be Yourself

Treat the jury as if they were intelligent.

Obpening statements

Limitations on the opening statement
Sectiom 159 Criminal Procedure Act

R v MM (2004) 145 A Crim R 148



Do's and don'ts
Don't overplay beyond reasonable doubt
Don't pitch the case to high
Use spaced repetition
Tantalise

Clearly define the issues

Closing address

Preparation is everything

Dealing with the onus and standard of proof
Reasonable possibilities

Anticipating the Judge's directions

What a verdict of not guilty means
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commence youxr address at 2 ofclock Mr Parker.
IN THE‘ABSENCE OF THE JURY

LUNCHEON ADJOURNMENT

.PARKER: Your Honour there are a number of matters in my

friend’s address that in my submission require at least -
correction if they can be corrected. There’s one

particular one that the thing that’s causing me conceri ig

that much of the long address we’ve just heard from the
Crown took the form of expressions and .repeated.
expressions of his personal opinicns conveyed as. such .
rather than as invitations to the jury to regard them as
arguments. Repeated expreéssions of .the Crown’s personal

- experiences. Repeated expressions of ilnterpretations,. a

gsignificant number of them misleading, perscnal

_inteérpreétations by the Crown cf parts. of the evidence,

punctuated your Honour would havé seen repeatedly by deep
sighs of apparent personal sadness from.the Crown. On top
of that, specifically, your Honour heard the personal
attack that the Crown launched on the witness Mr Seymour
in terms that he, the Crdwn, after’ considering it had come
to the perscnal view that Mr Seymour’s an-idiot. - Using
the expression of Mr Seymour. “how thick do you have to

-be”, “What an idiot”, what happened at that part of theé

Crown’s address was that the Crown, here clothed in the .
authority of the office of the Crowr, -presenting himself -
as representing the comfunity ahd presenting his case.. .
fairly, repeatedly expressed disparaging personal views of
a-prosecdutidn witnesas® Matters that were, -on pdints that

-were never put to the wiltness. If the Crown wanted to

have Mr Seymour regarded as such an imbecile as not being

-worthy of any credik, there would.have been courses, maybe .

requiring your Honour’s leave, open for the Crown to try _
Co take that approach to him.and the Crown, is doing it of -

a witness who the Crown clearly’ perceives to have offered
material adverse to his case and offering some support to

the defence.

My submission is that they are all matters that require -
they are all matters that the Crown should not properly |
have put in an address and they are matters that, if .they.
could- be corrected, require the clearest correction from
your Honour. ' :

HIS HONOUR: In what Fform?

PARKER: In the fQim—-

'..02/96/05 o ' 30
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HIS HONOUR: In what: forin?

PARKER: Well in the form--

) HIS HONOUR: I wiil tell the jury that they should

disregard any expression of perscnal opinion they think
they have picked up from the Crown, just the same as I
will tell- them the same about you and me. What else?

PARKER: What your Homour should do actually is to o
discharge the jury, that’s my application. My submigsion
is that in terms of expression of personal opinion, in
terms of the improper attack on the witness Seymour, the:
Crown’s taken his address to the point where nothing that
your Honour could do could properly correct it. See the
jury’s been - the jury’s just had two hours or moré
harangue from the Crown Prosecutor, much of which was
improper, and it can’t be corrected, is in my submission

- the position with him. ‘

--Certainly the Crbwﬁ's attack on Seymour clears for - calls

for the clearest possible correction in terms that make it

-elear’ that the Crown shouldn’t have been putting his

perasonal views of that nature to thein. That's the
application I make.. . . :

HIS HOKOﬁR:f Yes, all right. I assume:you dqn'f agree, Mr
Crown? - : : '

CROWN PROSECUTOR: - No, your Honour.

HIS HONOUR: No. S

CROWN PROSECUTOR: I oppose.the application.

~ HIS HONOUR}' Yes. I will not discharge the jury, but I

will give the directions that T have already indicated I

‘will and I will give specific directions in relation to

the assessment of Mr Seymour. All right, 2 o’clock.

LUNCHEON ADJOURNMENT

HIS HONOUR: Yes, ready?

CROWN PROSECUTOR: Yes, your Honour.
IN THE PRESENCE OF THE JURY '

HIS HONOUR: Yes, Mr Parker.

PARKER: Ladies -and gentlémen; what I am here for at this

stage of the trial is to put forward for your .
congideration as’ the jury, as to the only judges of fact
here -in-the room, arguments on Mr Livermore’s part -based
on the evidence in the case, because, as you’'ve already
been.told and as his Honour will tell you again, the
evidence in the case is all that you have got to go om.
That's what you’ve got to bage your eventual decision on.

.02/06/05- : 31 : ' " . (PARKER)
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Opening and closing addresses by Peter Hamill SC

Some cases on the Prosecutor's role and misconduct

R v McCullough (1982) 6 A Crim R 274.

Whitehorn v The Queen (1983) 152 CLR 657

Cannon & Rochford v Tahche & Ors [2002] VSCA 84

KNP v R [2006] NSWCCA 213

Livermore v R (2006) 67 NSWLR 659

MG v R[2007] NSWCCA 57

Causevic v R [2008] NSWCCA 238
Gersbach v R [2009] NSWCCA 132
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CRIMINAL PROCEDURE ACT 1986 - SECT 159
Opening address to jury by accused person

159 Opening address to jury by accused person

(1) An accused person or his or her Australian legal practitioner may address the jury
immediately after the opening address of the prosecutor.

(2) Any such opening address is to be limited generally to an address on:

(2) the matters disclosed in the prosecutor’s opening address, including those
that are in dispute and those that are not in dispute, and

(b) the matters to be raised by the accused person.

(3) If the accused person intends to give evidence or to call any witness in support of the
defence, the accused person or his or her Australian legal practitioner is entitled to open the
case for the defence before calling evidence, whether or not an address has been made to the

jury.
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